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Introduction 
In 2002, to assist in the implementation of its ‘Military Automated Air Traffic System’, 
the Canadian Forces invited military and civilian staff from its units across Canada to 
attend a training course.  This course was voluntary.  Participants were asked to agree to 
come. While participants would benefit from the training, participation would not be 
without its costs and inconveniences.  Those who agreed to attend the course would be 
required to live away from their homes and families and reside for 102 days in 
Richmond, B.C., one of the most expensive places in the country.  The Project 
Management Office for the Air Traffic System advised prospective military participants 
that, if they agreed to come, they would receive $50 per day for food and incidentals, or 
a $5,100 allowance.  The participants were given every reason to believe the $50 per day 
amount was within the relevant regulations.  On that basis, 10 enlisted military 
personnel, as well as two civilians, agreed to take part. The per diem amounts were paid 
in advance. The participants then traveled to Richmond and began the course, which 
commenced on February 23, 2002. 

On March 4, 2002 the military students were advised that the terms had changed.  The 
per diem rate had been calculated incorrectly. They would not be entitled to $50 per day.  
They would be receiving only $17.50 per day.  The students were nonetheless told that 
the Project Management Office, which believed this about face to be unfair, was 
negotiating with the Director of Compensation and Benefits Administration in an 
attempt to secure the $50 per day allowance.  Students were cautioned that they should 
nonetheless be prudent with their money, and keep receipts in case those efforts were 
unsuccessful.  The negotiations were not completed by the end of the course, and the 
students went back to their units without the matter being resolved.  On their return 
home, each of the ten military participants submitted their claims at the full $50 per day.  
Nine of them had their claims approved.  The tenth was told that the proper per diem 
rate was $17.50, and he would have to repay $3,000 of the advance he had received.  Five 
months later, the nine students whose claims had been processed at the full per diem 
promised, were told they would be paid $50 per day for the first seven days in 
Richmond, but they were, in fact, only entitled to $17.50 per day for the rest of the time.  
They were told that they too would have to repay any overpayments.  They would have 
to do so regardless of the promises that had been made, and regardless of their 
understanding of the terms when they decided to attend the course.  They would have 
to repay, even though it had been implicitly confirmed to them, by the approval of their 
$50 per day claims, that the matter had been settled in their favour. Rules were rules.  
The fairness of it did not matter. 

The unfairness in inducing persons to act to their detriment on a clear promise, only to 
later renege on that promise, is obvious.  Our entire law of contract is predicated on the 
notion that a promise, once acted upon, is binding.  The equitable doctrine of “estoppel” 
is based on similar thinking.  Of course, as an Ombudsman it is not my function to 
decide matters based solely on law.  I am also to make recommendations based on 
fairness.  The law nonetheless demonstrates how fundamental it is, in the interest of 
fairness, to ensure that those who induce others to rely on the promises they make, hold 
faithful to those promises.  The inequity in refusing to do so is in no way lessened 
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because the “promisees” are members of the Canadian Forces.  It is in no way lessened 
because there is a chain of command.  Nor is it lessened because the representations 
were made by mistake.  After all, the Project Management Office – Military Automated 
Air Traffic System was authorized to communicate promises on behalf of the Canadian 
Forces, and the Canadian Forces should be bound by those promises.  

Altogether apart from concerns about equity and fairness, pragmatic considerations 
within the Canadian Forces also require that promises be kept.  If personnel cannot rely 
on promises made to them, the trust that is needed to encourage their participation in 
important initiatives will be lost.  This, of course, is contrary to the long-term interests of 
the Canadian Forces.  Moreover, the morale of those who feel cheated by broken 
promises suffers, and so too, does their commitment to the Canadian Forces itself.   

In the face of this obvious unfairness, my Office has interceded and attempted to obtain 
for the students what was initially promised to them.  I am not persuaded by the 
suggestion that they were told several days after they arrived in Richmond that they 
might not get the $50 per day.  By then it was too late for the Canadian Forces to renege.  
These members had already been induced to attend.  They had already made 
arrangements and commitments.   

We have had only limited success in our efforts to obtain the promised funds for these 
members.  Regulations have been found that would allow reducing the claw backs by 
approximately $800 per student.  Still, the members are being asked to, or have already 
been forced to, repay another $2,200 each.  Ultimately we were met with the response 
that Treasury Board regulations govern, and that, fair or not, that is the way it is.   

This is not an adequate response.  It is simply not good enough to point mechanically to 
regulations and directives, and to blame those regulations and directives for the 
unfairness caused by misrepresentations that have been made.  The Canadian Forces 
should accept its responsibility for having created the problem.  While it is essential to 
respect rules, it is not at all necessary to throw up a white flag whenever a fixed and 
rigid rule threatens to perpetuate a clear inequity it was never intended to cause.  The 
Canadian Forces must commit itself to a course of advocacy that will leave no stone 
unturned in trying to remedy this situation.  It has simply not done so.  Until this is 
done, the unfairness cannot conveniently be blamed on rules or Treasury Board 
Directives.  Until the Canadian Forces has exhausted all measures of redress, 
responsibility for the unfairness that has occurred rests with the chain of command.  
There are legal and political mechanisms that could be used to resolve this problem.  
They have not yet been attempted.  As a result, I will recommend at the end of this 
Report that the Canadian Forces should make diligent efforts to utilize each and every 
mechanism available to it to compensate the students for the difference between the 
amount that has been authorized up to now and the full $50 per diem they were initially 
promised, so that no one is unfairly out of pocket. 
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Complaint  
The complainants are junior Canadian Forces (CF) members who attended a technical 
training course from February to June 2002 in Richmond BC, sponsored by the Project 
Management Office – Military Automated Air Traffic System (PMO MAATS). 

Prior to the course the complainants were told that their per diem for food and 
incidentals would be $50.  At the end of the course, with one exception, their travel 
claims were settled for that amount.  However, they were subsequently informed that, 
according to the Director Compensation and Benefits Administration (DCBA), their per 
diem entitlement for all but the first seven days of the 102-day course was only $17.50.  
In October 2002, each was advised he would have to repay approximately $3,000.  The 
complainants feel this is unfair. 

Investigative Process 

The complainants contacted our office in late October 2002.  We interviewed nine 
complainants who had attended the course in question, the supervisors of two of the 
complainants, and military and civilian decision-makers at PMO MAATS who had been 
involved in the administration of the course.  The case was assigned to Investigator 
Suzanne Belson of the Special Ombudsman Response Team (SORT). 

We also reviewed CF policy and procedure, including Compensation and Benefits 
Instructions for the Canadian Forces (CBI) - Chapter 209, Treasury Board Travel 
Directives and DCBA messages.  We obtained and reviewed e-mails related to this case. 

On the basis of the information gathered, we attempted to resolve the complaint 
informally by contacting DCBA, discussing the circumstances, and asking them to 
review their decision.  On December 11, 2002, DCBA advised us by e-mail that, in their 
view the complaints were not justified and “there is nothing more to be done (with 
reference to) Richmond.” (This e-mail is attached at Appendix C.) 

On December 23, 2002 we wrote to Col Linda Colwell, Director General Compensation 
and Benefits (DGCB), setting out the case as we saw it and requesting that she 
reconsider the matter.  In February 2003, the Director of SORT Gareth Jones and 
Investigator Belson met with Col Colwell and LCol Jacques Taillefer, DCBA, in an 
attempt to resolve this matter informally.  This meeting resulted in Col Colwell 
authorizing approximately $800 in additional funds for the complainants.  She also 
advised that, in her view, no further payments could be made to the complainants.  

Summary of Facts 

The CF contracted a new training course for technicians designated to work on the 
Military Automated Air Traffic System (MAATS), designed by Raytheon Systems for the 
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CF. Under the auspices of PMO MAATS, ten CF Corporals and Master Corporals and 
two civilians, drawn from eight locations across the country, were selected to attend the 
first session of the course from February 23, 2002 to June 3, 2002 at Raytheon premises in 
Richmond, BC.  

On January 23, a month prior to departure, students received “joining instructions” 
which specified that, because cooking facilities were available where they would be 
housed in Richmond, their per diem would be reduced from the usual $50 to $41.80 for 
food and incidentals.  (The joining instructions are attached at Appendix A.)  The 
following day, they were sent an e-mail indicating an error had been made in the joining 
instructions and they would, in fact, receive $50 per diem. (Attached at Appendix B.)  
On this basis, students and their supervisors agreed they would go on the course and 
they took cash advances, based on the $50 per day promised, to cover expenses while in 
Richmond. 

During the 102 days of the course, the students were housed in an apartment hotel with 
individual kitchen facilities.  This facility was some distance from the building where the 
course was taught.  Because that building was still under construction, there was no 
cafeteria for lunch and, based on our investigation, inadequate facilities for heating or 
storing brown bag lunches.  

On February 25, two days after the course began, one of the Wings with a student on the 
course drew PMO MAATS’ attention to a DCBA message, stating that CF members on 
Temporary Duty (TD) for more than 60 days were entitled to only 35% of the normal per 
diem, i.e. $17.50 a day rather than the full $50 per diem. PMO MAATS had been 
completely unaware of this message and, finding the various regulations conflicting and 
confusing, sought clarification from the Canadian Forces Support Unit (Ottawa) 
CFSU(O).  The question ultimately reached DCBA and, on March 1, DCBA confirmed to 
CFSU(O) that 35% of the per diem was correct and that this could not be changed 
without DCBA approval.  

PMO MAATS felt $17.50 a day was insufficient to cover all the students’ expenses and 
was also concerned that the change in the students’ per diem would be unfair to them.  
Between March and July, PMO MAATS continued to explore with DCBA, via phone and 
e-mail, the possibility of getting approval for a larger amount. DCBA consistently held 
that, unless it could be demonstrated that $17.50 a day was not enough, the regulations 
had to be applied.  

In the meantime, on March 4, two weeks into the course, a senior non-commissioned 
member (NCM) who was the students’ liaison with PMO MAATS, was instructed to 
inform them that the per diem announced in the amended joining instructions could be 
incorrect for the military members of the group and that, according to DCBA, their 
actual entitlement should be only $17.50 a day.  He was also asked to tell the students 
PMO MAATS was still trying to resolve the matter and until it was resolved, they 
should be prudent with their money and keep receipts for incidentals.  The students 
understood they were not to contact their units about the problem, because PMO 
MAATS was dealing with DCBA on the group’s behalf.  Nonetheless, some of the 
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students did contact their units and were told not to worry; the $50 amount would be 
paid. 

In the following weeks, the senior student in the course tried several times without 
success to get definitive information about the per diem.  In mid-May, two weeks before 
the course ended, the senior NCM student liaison returned to Richmond and told the 
students the per diem question was not yet resolved and discussions between DCBA 
and PMO MAATS were still ongoing.  

On their return home, the students submitted travel claims.  All but one had his claim 
accepted at the $50 rate on the basis of the initial undertakings in the joining 
instructions, and the follow up e-mail.  In October 2002, the nine students whose claims 
had been settled at the full per diem were told the correct meal allowance was, in fact, 
$17.50 (after the first seven days at the full rate) and they would have to reimburse 
DND/CF approximately $3,000 each.  The tenth student’s claim was settled at the $17.50 
rate and he was required to repay $3,000 of the amount he had taken as an advance.  

There are three parties involved in the complaint; the students on the course, PMO 
MAATS, and DCBA, the office responsible for travel-related compensation regulations.  

The complainants state that: 

• They and their supervisors relied on the information PMO MAATS provided and 
they agreed to go on the course based on that information; 

• Several of them checked the regulations governing Temporary Duty of more 
than sixty days and found no reference to any amount less than the usual per 
diem; 

• As instructed, they took travel advances based on the rate announced; 

• Advice about the potential reduced rate came too late for them or their units to 
make different arrangements (e.g. not attend the course or return to their units); 

• They were given the impression they should not contact their units about this 
matter, 

• $17.50 is not enough to comfortably cover all food, including a purchased lunch, 
and incidentals in Richmond; 

• No definitive information about a different rate was provided during the course 
or, for nine out of ten students, until after their travel claims had been settled at 
$50 per diem; 

• Requiring them to repay is unfair and has caused them significant financial 
hardship.  

 5



For its part, PMO MAATS was entirely willing to pay the promised rate of $50 per day.  
An officer at PMO MAATS advised my investigator that PMO MAATS was willing to 
pay the students that rate for the following reasons: 

 
• They had reviewed Queens Regulations and Orders (QR&Os), Canadian Forces 

Administrative Orders (CFAOs) and CBIs, confirmed the per diem rate with 
Canadian Forces Support Unit (Ottawa) and run a sample claim through 
ClaimsX, the DND system designed to process travel claims automatically, with 
no problem.  They thought they had acted with due diligence until, after the 
course began, when they learned that extended Temporary Duty with cooking 
facilities should be paid at 35% of full per diem. Prior to this, they had no 
knowledge of the DCBA message, which set out rates for Temporary Duties in 
excess of 60 days, as it was not reflected in any of the sources PMO MAATS had 
checked.  Although the message had had wide distribution, it had apparently not 
been forwarded to PMO MAATS or the Finance staff at most of the units 
concerned; 

• They accept that, in good faith, they made errors and gave wrong advice.  They 
were willing to make those errors right by paying the students what had been 
promised; 

• They budgeted for $50 per diem per student and the funds were available. 

DCBA’s initial position, both in telephone conversations and an e-mail dated December 
11, 2002 (at Appendix C) was that: 

• Regulations state that only 35% of the full daily allowance is payable for 
extended Temporary Duty with cooking facilities;  

• They are not saying it is the case here, but many people choose to take an 
assignment because they believe they might be in the position “to pocket some 
extra money; ” 

• $17.50 a day is adequate for food and incidentals when cooking facilities are 
available.  The DCBA analyst seemed to base that assessment on personal 
experience, stating in an e-mail to my investigator; “If, as you mentioned, 
members could not get by on $17.301 a day when they have cooking facilities (I, 
however, just bought a small, whole cooked chicken in Ottawa, renowned for it’s 
high produce costs, for $5.50 that would last me for 2-3 days), then members can 
substantiate their extra costs by providing DCBA with grocery receipts.” 
(Underlining in original.); 

• While it is unfortunate the complainants were misadvised, Treasury Board 
Directives state that “persons authorizing travel and persons authorized to travel 

                                                           
1  This amount should be $17.50 and may simply be a typographical error. 
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should be aware that expenses resulting from misinterpretations or mistakes are 
not a basis for reimbursement.”  

Following our December 23, 2002 letter to Col Colwell and our meeting with her and 
LCol Taillefer from her office in February, Col Colwell concluded in a letter to us dated 
February 24, 2003 (Attached at Appendix D): 

 
• DCBA’s advice to PMO MAATS about the students’ entitlements was clear and 

decisive and should have been immediately given to the students; 

• DCBA asked PMO MAATS to explain why the amount specified in the regulations 
could not meet the students’ needs but received no information about, for example, 
the inadequacy of lunch facilities at the Raytheon plant, or grocery prices in 
Richmond. (In fact, this information was given to CFSU(O) but apparently did not 
reach DCBA.); 

• The fact that PMO MAATS budgeted for a $50 per diem per student does not 
authorize them to pay more than regulations provide; 

• She is sympathetic to the students’ situation but neither she nor anyone else in the 
department has authority to change the policies governing benefits or overpayments. 

• At the same time, she was able to authorize: 

o payments for lunches the students had to purchase because they were 
unable to take lunches to Raytheon, and;  

o the full meal and incidental rates up to the time the students were 
informed of the correct per diem rates i.e. for a total of fifteen days, 
rather than the seven they had previously been entitled to.  

This increased the students’ entitlements by approximately $800 and reduces the 
amount to be recovered to approximately $2,200 each. 
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Findings 
 
All of the classic indicia of unfairness, arising from broken promises, exist in this case.  
In particular, there was an agreement being negotiated, based on promises made that 
were reasonably relied on by the students, to their detriment. 

The “Agreement” 

For the students, the course given at Raytheon was a “voluntary course,” not a “career 
course.”  They were not obliged to take it. Although voluntary for the students, it was a 
“required course” for the CF.  The Wings need MAATS-trained people and, whether 
these students or others took this training, a number of people from each of the Wings 
would have had to take it. 

Since no students were directed or ordered or deployed to take the course, it is fair to 
characterize recruitment to the course as an “agreement.”  The CF needed to attract 
registrants, in its own interest.  In doing so, it outlined terms that registrants could 
expect.  The students agreed to participate, given the terms offered. 

The “Promise” of $50 per day  

Without question, the $50 per diem was one of the terms held out by the Canadian 
Forces to induce agreement.  Students decided to participate in the course based on the 
terms described before they went, including the information that they would receive a 
$50 per diem.  The significance of this promise is evident when it is realized that over the 
102 days, $50 per day amounts to more than $5,000, a significant amount of money for 
those at the Corporal or Master Corporal rank.  The only reasonable interpretation is 
that the indicated per diem rate was a promised term of the agreement, if students chose 
to participate. 

The “Reasonable Reliance”  

According to students we have spoken to, the per diem offered was an important factor 
in their decision to leave their homes and families for almost four months.  Their reliance 
on this information was entirely reasonable.  First, it was information held out by PMO 
MAATS, which was authorized and expected, on behalf of the Canadian Forces, to 
recruit personnel for the Richmond training program.  Second, as events unfolded, the 
students had every reason to believe that the $50 per diem information was reliable.  
Initially, the joining instructions stated that the per diem was $41.80.  Those instructions 
say, “ Students are advised to calculate cash advance requests based on this amount.”  
The representation that students were expected to rely on the per diem information 
could not be clearer, or more expressed; they were advised to request cash advances 
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“based on this amount.”  The next day they were furnished with an e-mail from PMO 
MAATS, that replaces the $41.80 figure, with the $50 figure, as the amount to be used in 
calculating their cash advances: 

 
It has been brought to my attention that the rates quoted in the joining 
instructions attached to the ref are incorrect.  The rates indicated on the 
DIN have not been updated and IAW with the rates specified in the 
Treasury Board guidelines (see link below para 1.4 Extended periods in 
travel status) the daily entitlement for students on the course is $50.  
Incidentals are not payable to the members for the entire duration of the 
course. 

 
The inclusion of a “correction” including specific reference to the Treasury Board 
Directives could do nothing but give the students complete confidence that the $50 
amount had been confirmed, and was entirely dependable.  Indeed, our information is 
that several students, who had been provided with a website reference in this e-mail, 
checked and confirmed the $50 figure. 

The “Detriment” 

It is obvious that the students “relied” on this $50 per day offer to their detriment.  In 
other words, because of what they had been promised, they made decisions they may 
not have made otherwise.  Although it is now impossible to recreate the scenario to 
determine whether students really would have refused to go on course if the per diem 
was only $17.50 a day, there is every reason to believe the $50 promise was attractive 
enough to induce participation.  In particular, several students stated that, following the 
announcement, they made it clear that if they were only eligible for $17.50 a day, they 
would not want to stay on the course.  They felt misled and they thought that $17.50 was 
simply insufficient to cover their expenses, given the relatively high cost of items in the 
Vancouver area. 

Other students made decisions in the organization of their personal affairs, based on the 
promised amount.  The supervisor of one affected member told my investigator this 
member had agreed to go on the course only because he planned to use some of his per 
diem to pay for childcare expenses; without this flexibility, he could not have easily left 
his family.  This member’s spouse is employed.  Normally the couple worked staggered 
shifts and shared care of the children.  In his absence, the family needed a babysitter.  
While it is true that meal allowances are not meant to cover childcare, this is beside the 
point.  He was promised a fixed amount that made his participation possible.  

This “detriment” was not removed when the students were advised more than a week 
after the course began, that they might not receive the full amount.  They were already 
at the course, having been attracted to attend, at least in part, on the strength of that 
promise.  For this reason, the response to our inquiry that the PMO MAATS officials 
should have contacted course members immediately, when the correct per diem rate 
was given to PMO MAATS on March 1, 2002, is irrelevant.  It would have been unfair 
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whether the first steps to break the promise were taken on March 1, or on March 4.  
Moreover, the students cannot be blamed for any delay in notifying them.  It was not 
their doing.  

It is true that in some cases, had the students notified their units, at least some of them 
may have been recalled from the course immediately; a supervisor of two students said 
he would have returned his staff members to their unit had he been told about the error 
in the per diem early in the process.  Several of the complainants say their chains of 
command have made similar comments.  Yet the students cannot be faulted for not 
notifying their units and thereby partially remedying the problem in this way.  The 
students say they were told not to contact their units about this matter.  PMO MAATS 
says this was a misunderstanding; what was meant was that the students should not ask 
their units to contact DCBA individually as PMO MAATS was dealing with the matter 
centrally.  But PMO MAATS did not inform the students’ units of the problem either 
and, in the end, the students were not able to get any help or clarification from their 
home units.  In fact, those students who did contact their units, in spite of the above 
advice, were told that, as far as they could see, the $50 per diem was correct and they 
should not worry. 

Altogether apart from whether students would have gone on course had there been no 
mistake in the per diem rate, or returned from course if the problem had been made 
known to their units, all the students are now suffering as a result of the demand for 
repayment.  As could have been expected, they spent the money they received and are 
now placed in a difficult position in trying to repay it, or because they have repaid it.  
Any attempt to claim that the decision to spend this money was irresponsible, given that 
the students were cautioned on March 4 to be frugal, has to be rejected; nine of those 
students were effectively told when their claims were approved on their return that the 
money was theirs.  The repayment obligation of approximately $3,000 (now $2,200) 
imposes serious hardship.  For most people, an unexpected outlay of this amount would 
not be easy to cope with.  These complainants are Corporals or Master Corporals.  They 
are not earning high salaries. It is not surprising, and entirely credible, that they told my 
investigators that repaying such amounts would be extremely difficult for them. 

It is easy to understand the distress suffered by those who have already been required to 
repay and the ongoing worry for those who must still anticipate repayment claims soon 
to come into effect.  One complainant states he is reluctant to tell his wife about the error 
before it becomes absolutely necessary, because she will worry about the impact of 
repayment on the family budget.  The student who used the money for childcare 
expenses is also left in a very difficult financial situation now that the money has to be 
returned.  Two of the students report they were asked to repay their overpayments in 
the fall of 2002.  They were offered a choice of a lump sum repayment or installments 
spread over six months.  When they asked for additional time, they were told that the 
debts had to be cleared by the end of the fiscal year and, therefore, the maximum time 
repayment could be stretched was six months.  (As an aside, it is not clear why 
Command Headquarters was not asked to approve a longer repayment time.  CFAO 
203-3 provides that extensions are possible when a claw back will cause a member 
“undue financial hardship.”)  In any event, both students applied for loans through the 
Canadian Forces Personnel Assistance Fund (CFPAF) to cover their debts.  One received 
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a loan, which is costing him 3% over 18 months.  The other was refused because, with 
his mortgage and many house repairs to cover, he already had too high a debt load.  In 
the end, requiring this student to repay within six months was the straw that broke the 
camel’s back; he was forced to sell his house to clear the debt.  The student whose travel 
claim was originally processed at $17.50 per diem and who was asked to repay 
immediately also had to take a loan through CFPAF which he is repaying with 5.5% 
interest over 2 years.  This fiasco has been harmful for all of the students – through no 
fault of their own. 

I cannot leave this “detriment” discussion without observing that one of the responses 
given by DCBA was particularly disheartening.  It was not in keeping either with the 
facts, or the commitment by the Canadian Forces of fair treatment for its members.  
When we were attempting to negotiate a settlement, we were told by DCBA: 

 
I’m not saying that this is the case with these members, but it cannot be 
ignored that many people choose to take an assignment because they 
believe they might be in the position to pocket some extra money.  As 
crude as it sounds, it happens all the time, and it is often when members do 
not end up coming back with ‘extra’ that we receive complaints. 

 

The disclaimer, “I’m not saying that this is the case,” is verbiage.  There would have 
been no point in making this suggestion if it was not being intimated that these 
complainants may somehow be trying to take unfair advantage by seeking to pocket 
“extra” money.  They are doing nothing of the sort.  They are simply seeking to be paid 
what they were promised after relying on that promise to their detriment. 

The Irrelevance of the Error by PMO MAATS 

It is true that PMO MAATS was wrong in making the promise of a $50 per diem.  For 
whatever reason, it did not access the correct regulation.  This can be of no consequence 
in assessing the fairness of what happened.  What matters is that there was a promise, 
and there was “reasonable reliance.”  As indicated, the students who received the 
promise had every reason to believe it to be true. 

In resisting this claim, DCBA seeks to rely on the Treasury Board Travel Directive, 
current at the time, which states that “persons authorized to travel should be aware that 
expenses resulting from misinterpretations or mistakes are not a basis for 
reimbursements.”  It is my opinion that this reference is irrelevant to the issue at hand.  

It is difficult to accept that the intent of this Treasury Board directive was to absolve the 
Canadian Forces from payment obligations arising from its own mistakes and 
misrepresentations to its members.  Even however if this were the case, what ultimately 
should govern here is what is the fair and just result.  It is simply not fair for the 
Canadian Forces to point to this provision as an excuse for doing nothing to attempt to 
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obtain recompense for its members who were mislead and who have been significantly 
financially penalized as a result. 

The Unfairness in Breaking the Promise 

In the end, there can be only one conclusion.  The broken promise has harmed members 
of the Canadian Forces.  Fairness demands that they not be left to suffer.   

That unfairness, and the lack of wisdom in failing to redress it, was apparent to one 
senior officer, who attempted to intervene to resolve the issue on behalf of one of the 
students.  He sent an e-mail on July 5, 2002 to DCBA asking them to reconsider the 
decision to claw back money from students: 

The crux is that despite the best of intentions a serious error was made for which 
the students are now being penalized.  Further errors in judgment denied me the 
ability to properly deal with this thing at the unit level.  The claims have been 
finalized and now I am advised to take recovery action.  All this without due 
consideration for the position of the students – the bureaucracy can be heartless 
can it not? 

From where I sit DCBA and PMO MAATS can come to an understanding based 
on current policy and try to “correct” this matter in arrears in favour of the 
Crown.  That’s fine.  I’ll be dealing with the personal financial issues brought on 
by this fiasco and I wouldn’t be surprised to see individual or collective Redress 
of Grievance, appeals to QOL, Ombudsman submission or other perfectly 
justifiable actions alleging “bad faith” on the part of the Crown…. There are 
times when policy gets in the way of simply doing what’s right and gentleman, 
this is one of those times that demands leadership and not bean counting…  

 

Not surprisingly, there is some evidence the treatment of the students in this case has 
impacted not only on their own morale, but also on general morale in the units 
concerned, and potentially on operational effectiveness.  An e-mail from a senior PMO 
MAATS officer discussed the negative impact the treatment of the students was having 
on other members whom may be asked to attend future PMO MAATS courses: 

We have already started to receive indications that no students will be made 
available (for the next two courses) if this issue is not resolved.  This is impacting 
our ability to complete the project.  

 

None of this is in the best interests either of the members involved, or of the Canadian 
Forces. 
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Other Indications of Unfairness 

In my opinion, the broken promise is enough to demonstrate unfairness in the treatment 
of the complainants.  There is, however, something else of concern.  There are significant 
differences in the meal allowances for which the complainants were eligible and those 
provided to other CF members and civilians.  On the face of it, this, too, seems unfair. 

In the same apartment hotel, and with the same facilities as the MAATS Technical 
Training students, was a group of military air traffic controllers taking a different course.  
Those members were entitled to the full per diem for the duration of their course 
because it lasted only 58 days.  As noted above, there were also two civilians on the 
complainants’ course who received full per diem for all 102 days. Nothing suggests that 
any of these individuals had higher expenses than any other.  

Although the three groups were all paid correctly according to the regulations that 
applied to their particular situations, it is hard to grasp the logic behind these differences 
and easy to understand why the complainants, eligible for only $17.50 a day when 
others in the same facility received $50, feel they have been treated inequitably.  

To make matters worse from the complainants’ point of view, students in the second 
serial of the Technical Training course, which was held from September 4 to December 
17, 2002 benefited from a change in Treasury Board regulations that, since October 1, has 
provided full per diem for the first thirty days of an extended TD and 75% of the per 
diem thereafter.  A student attending the same course would now receive more than 
twice as much as the first group for food and incidentals.  The complainants and some in 
their chains of command believe the change in regulations was, at least partly, prompted 
by their experience and that, in a way, others have gained at their expense.  It might also 
be argued that the increase in allowances for extended TD recognizes 35% was just not 
adequate.  

 14



Conclusion 
Clearly this case results from an unfortunate series of errors and omissions, none of 
which are the fault of the persons who have been burdened with the consequences. As 
the foregoing shows, this is clearly unfair.  

There is no doubt that these ten junior military members, in deciding to volunteer for 
this course and leave their homes and families for nearly four months, relied on 
information provided by persons upon whom they should have been able to rely.  The 
information, albeit inaccurate, was both given and received in good faith.  By the time it 
became apparent it might be wrong, it was too late for the students to change their 
decisions.  Moreover, they had no final and definitive answer about the amount of the 
per diem until after their travel claims were settled when they were asked to repay.  Not 
only were the rules changed in the middle of the game - which is unfair enough - but in 
this case those affected weren’t even given definitive information about the new rules 
until long after the game was over.  Even if there is no legal duty on the part of the CF to 
pay the students what they had been promised, there is surely a moral responsibility. 

Remedies 

Having found these CF members were treated unfairly, my next step is to determine 
what can be done to remedy the situation. 

As I noted above, there is no doubt in this case that PMO MAATS made an error and, in 
effect, compounded their mistake by leading the students to think - throughout the 
course and even later - that they might still receive the full per diem.  As DGCB states in 
her letter to us of February 24, 2003: “It is clear that the students were incorrectly 
informed through their joining instructions of the per diems to which they would be 
entitled while on course”.  However, she goes on to say: “I am sympathetic to the 
situation in which the students find themselves, but I do not have (nor does anyone in 
the department have) the discretionary authority to change the policies governing 
reimbursement benefits or those governing overpayments.” 

Col Colwell is correct, insofar as Treasury Board Directives require that overpayments to 
travelers be recovered “as a debt owing to the Crown.”  (Treasury Board Travel 
Directive, 1.3.) 

At the same time, and with the greatest respect to everyone concerned, while we 
recognize that taxpayers’ money must be spent responsibly, we cannot accept that 
Treasury Board’s intent was to require that individual CF members bear the burden of 
an administrative error of this magnitude.  Regulations or directives should not be used 
as a shield to impede doing what is right and fair.  That this is also Treasury Board’s 
current thinking is clear in the new Travel Directive, updated from the version quoted 
by DCBA above, and issued in October 2002.  Rather than declaring that “…expenses 
resulting from misinterpretations or mistakes are not reimbursable”, the new Travel 
Directive provides flexibility:  “Expenses resulting from misinterpretations or mistakes 
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are not a basis for reimbursement or non reimbursement.  However, such situations 
shall be reviewed on a case by case basis.”  

In October 1997, ADM (Per) issued a CANFORGEN concerning misleading advice given 
by unit and NDHQ authorities with respect to the restricted release policy.  That 
CANFORGEN provided that: 

The MND, CDS and ADM(Per) have made it quite clear that individual members 
of the CF will not suffer as a result of poor administration or bad advice of either 
the chain of command or NDHQ directorates.2  

DCBA has itself applied this CANFORGEN to ensure fairness in other cases, which my 
office has dealt with.  In this instance, however, the Department has concluded it has no 
discretion to change or make exceptions to Treasury Board policies. 

There are several formal processes through which the unfairness done to the 
complainants might be remedied:  

• Via the Special Powers of the Minister (CBI 209.013).  This article permits the 
Minister to approve compensation for members who have not been compensated 
“because the relevant circumstances, although not dissimilar to, were different from 
the circumstances established” when, in his estimation, “it would be equitable and 
consistent with the purpose of (CBI 209)” to do so; 

• By considering this a possible case of negligent misrepresentation which should be 
compensated; 

• By ex gratia payment; 

• Finally, if it is considered that the Department of National Defence is obliged to 
recover these overpayments, and has no authority to make exceptions to Treasury 
Board regulations or to waive repayment in any other way, consideration should be 
given to Article 23.2.1 of the Financial Administration Act.  This provides that the 
Governor in Council may, on the recommendation of Treasury Board, remit a debt 
where “the Governor in Council considers that the collection of the …debt is 
unreasonable or unjust or that it is otherwise in the public interest to remit (it).”  In 
this case, the Minister would apply to Treasury Board for a recommendation to the 
Governor in Council to remit the overpayment made to the students and would 
include a copy of this report.  

With all of these mechanisms available, it is simply unsatisfactory for the Canadian 
Forces to point to regulations in order to excuse itself from the moral and possibly legal 
costs of its own misrepresentations.  What happened to these members was not fair.  The 
Canadian Forces should be committed to correcting such unfairness.  It must do so not 
only in the interests of its members, but ultimately in its own interests. 

                                                           
2  ADM(PER) 068/97 CANFORGEN 12/97 291455Z OCT 97.  
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Recommendations 
I therefore recommend that: 

1. The CF find a way to compensate the students for the difference between the 
amount that has been authorized up to now and the full $50 per diem they 
were initially promised. 

As previously noted a number of students have incurred significant financial hardship 
as a result of DND’s actions to recover the money that was initially paid to them.  At 
least two of these students have been required to take loans to repay monies, which in 
my view they should have not had to repay.  It is unfair that these students be left out of 
pocket for the interest incurred on these loans. 

I therefore recommend that: 

2. Any student who has incurred loan interest costs in connection with 
repayment also be reimbursed the amount of the interest. 

______________________________________________________________________________ 

 

André Marin         
Ombudsman 
Department of National Defence and Canadian Forces 
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